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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
BRIEF OF APPELLANT
PlaintiflTAppellee,
PRIORITY 2

v.
STEPHEN CORY HENLINE,

Case # 20020056-CA

Defendant/Appellant.

BRIEF OF APPELLANT

JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a Final Judgement and Commitment in the Third Judicial District
Court, Tooele County, from a jury trial conviction of one count of Driving Under the Influence of
Alcohol, a Third Degree Felony in violation of Utah Code §41-6-44 (1953 as amended).
Mr. Henline was sentenced to zero to five years in prison and a $1,000 fine plus the
surcharge with the total time served to be determined by the Utah Board of Pardons and Parole.
This appeal is filed pursuant to Rule 27 of the Utah Rules of Criminal Procedure on the
final judgement and commitment of the district court. This Court has jurisdiction to review the
conviction pursuant to §58-37-8(2 )(a)(i)and Rule 3(a) of the Utah Rules of Appellate Procedure
and Utah Code 78-3a-909 (1996).
STATEMENT OF ISSUE PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
The evidence of the Breathalyzer test results were improperly admitted into trial. The trial
attorney did not object to this evidence being admitted in trial. However, it should have been
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excluded by the trial court as no proper foundation was used to admit the evidence and there was
not stipulation to the evidence. Without the evidence it is highly likely that the jury would not
have convicted Mr. Henline of DUI as they would have not have had any indication he was
intoxicated beyond the legal limit. As this evidence was not raised at trial by the defense attorney,
the failure was ineffective assistance of counsel.
To establish ineffective assistance of counsel, Defendant must show that defense counsel's
representation "'fell below an objective standard of reasonableness/" and that, but for the
deficient representation, there is a "reasonable probability" that the result would have been
different. . . . "A reasonable probability is a probability sufficient to undermine confidence in the
outcome." Strickland v. Washington, 466 U.S. 668, 688, 694, 104 S. Ct. 2052, 2064, 2068
(1984).
If this Court finds it was not ineffective assistance of counsel then the error should be
allowed to be raised here as one of plain error.
When a claim is not preserved at the trial court level this Court can only review the matter
if the mistake is one of plain error-meaning it is so obvious that the Court should have discovered
the problem and moved to address the issue sua sponte„ Most recently in State v. Chatelain,
P.3d

(Utah Ct. App. 2001), the rule was reiterated, "To succeed on a claim of plain error, a

defendant has the burden of showing "(i) [a]n error exists; (ii) the error should have been obvious
to the trial court; and (iii) the error is harmfiil.1" . quoting State v. Dunn, 850 R2d 1201, 1208
(Utah 1993), See also State v. Helmick 9 P.3d 164 (Utah 2000).
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CONSTITUTIONAL PROVISIONS. STATUTES. AND RULES
Any relevant text of constitutions, statutory provisions, or rules referenced in this brief and
pertinent to the issues now before the court on appeal are contained herein or attached to this
brief

STATEMENT OF THE CASE
On June 27, 2001 Mr. Stephen Cory Henline was charged in a two count Information with

a charge of Driving Under the Influence of Alcohol in violation of Utah Code Annotated §41-644 and 41-6-61 (1953 as amended) (Trial Record, Docket Entry #2). Mr. Henline pled not guilty
to the charges, public defender Scott Broadhead was assigned the case and the matter was
scheduled for further hearing (TR 4-5).
A Preliminary Hearing was held on August 8, 2001? before the Honorable Judge William
E. Pitt, and the case was bound over for trial before the District Court (TR 15). fhe case was
tried before the Honorable Judge David S. Young on November 2, 2001 (TR 23). A jury found
Mr. Henline guilty of Felony Driving Under the Influence (TR 56).
Mr. Broadhead filed a timely Notice of Appeal on January 14, 2001 (TR. 57), and the trial
court requested that Julie George file a brief on appeal for Mr. Henline (TR 61). No post trial
motions have been filed in this case.
STATEMENT OF THE FACTS
On January 20, 2001 Stephen Henline decided to drive out to Wendover from his home in
Salt Lake City as he had just purchased a car and wanted to see if it would run well (Transcript of
Trial Testimony from November 2, 2001, Page 32-33). Mr. Henline had decided to drive out to
Wendover, get something to eat and then drive back (T. 33). He went to a casino in Wendover
and decided to stay a bit to gamble and eat. He went into the Rainbow casino and then to the
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Peppermiil (T. 34). About 2:30 in the morning he decided to head back to Salt Lake (T. 34), He
had driven out on the highway and decided he was very tired and thought it was better if he
turned the car around and headed back to Wendover to get a room to spend the night (T. 34),
Mr, Henline slowed the car down to turn around through the median of the highway. He was into
the median when his car got stuck in the mud.

The more he tried to move the car the worse it

got andfinallythe car was so stuck he decided he could go no where (T. 35). Mr. Henline got
out of the car, walked to the trunk and found a bottle of vodka he had kept in the trunk (T. 36).
He decided it was too windy to walk for help so he would sleep in the car (T. 36). Mr. Henline
took out the bottle and drank it while smoking cigarettes. He decided to wait it out until the next
morning when he could flag down help. He went to the passenger's side of the car and sat and
drank the rest of the bottle and smoked (T. 37).
When Mr. Henline was done with the bottle he flung it across the highway so he wouldn't
get in trouble for an open container (T. 37)5 he got back in the passenger's side of the car and
went to sleep (T. 38). He woke up the next morning when an officer from the Utah Highway
Patrol stopped to check on him (T. 38),
Mr. Henline lied to the officer and told him that he was not driving but his sister was in the
vehicle driving when the car got stuck (T. 38). Mr. Henline lied because he was afraid that if he
told the officer the truth-that he was drinking an open container in the vehicle-that he would lose
his commercial truck driving license (T. 39).
At trial Mr. Henline did not argue he was not impaired-in fact he stipulated that he failed
field sobriety tests (T. 20-23). However, the alleged alcohol level-. 173— of Mr. Henline was
admitted without stipulation to the results or the methodology of how it was reached (T. 23).
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Utah Highway Patrol Officer Elwyn Slagowski testified that at approximately 6:00 a.m. he
received a dispatch call that a car had gone off the road (T. 10-11). Officer Slagowski drove to
the scene and found Mr. Henline's vehicle off the road and stuck in the mud in the median
between the east and westbound lanes (T. 11). It was 18 miles from the state line between Utah
and Nevada (T. 11). Officer Slagowski walked up to the vehicle and found footprints in the mud
that exited the car and went around it to the front and back of the vehicle (T. 12-13). There were
no tracks leaving the vehicle and traveling to the road (T. 13).
Officer Slagowski testified that the vehicle was not operable in that the car was stuck.
'That mud is so slick out there. Once you get stuck in it you have virtually no chance to get out
of there without a wrecker." "So this vehicle couldn't have moved at that point then?" 6CNo." (T.
13). Officer Slagowski testified that he made contact with the driver and found him asleep (T.
14.). Mr. Henline woke up and it was obvious he had been drinking. Mr. Henline could not pass
field sobriety tests (T. 14-15). Mr. Henline then told the officer that he had not been driving the
car. His sister was with him and she was driving, got it stuck, and that she left the scene (T. 17).
The officer gave Mr. Henline field sobriety tests and then a breathalyzer test which
indicated Mr. Henline was intoxicated (T. 18-26). Mr. Henline was arrested and charged with
Driving Under the Influence of alcohol. As Mr. Henline had two prior DUI convictions in the
past ten years this charge was enhanced to a felony charge.
SUMMARY OF ARGUMENTS
First Mr. Henline argues that the evidence of his intoxication breathalyzer level was
improperly admitted into trial in that no proper foundation was used to admit the evidence. The
trial attorney did not object to the admissibility of the evidence and therefore this issue is raised
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pursuant to the plain error doctrine.
Second, Mr Henline argues that as the motor vehicle was clearly not operable as testified
to by the police officer, he could not be found guilty of being in actual physical control of an
operable motor vehicle while intoxicated. Again, this argument was not raised below and
therefore is raised in this Court pursuant to the plain error doctrine.
ARGUMENT
THE RESULTS OF THE BREATHALYZER TEST WERE IMPROPERLY ADMITTED
On page 23 of the trial transcript the breathalyzer test results were put into evidence
showing that Mr. Henline had a blood alcohol level of. 173, over double the legal limit of .08
pursuant to Utah law. Without the test results the jury would not have known how intoxicated
Mr. Henline was-only that he was impaired the next morning when the officer found him.
Clearly, the test results were a major portion of evidence in the state's case in chief against Mr.
Henline. However, no where in the record does the defense attorney stipulate to the test results
being admitted into court. Such test results are not automatically admitted into trial. First the test
must be explained, the procedure put in under the proper analysis and the final ruling of
admissibility by the court. Utah Law provides: 41-6-44.3. Standards for chemical breath
analysis - Evidence:
(1) The commissioner of the Department of Public Safety shall establish standards for the
administration and interpretation of chemical analysis of a person's breath, including standards of
training.
(2) In any action or proceeding in which it is material to prove that a person was operating or in
actual physical control of a vehicle while under the influence of alcohol or any drug or operating

6

with a blood or breath alcohol content statutorily prohibited, documents offered as memoranda or
records of acts, conditions, or events to prove that the analysis was made and the instrument used
was accurate, according to standards established in Subsection (1), are admissible if:
(a) the judge finds that they were made in the regular course of the investigation at or about the
time of the act, condition, or event; and
(b) the source of information from which made and the method and circumstances of their
preparation indicate their trustworthiness,
(3) If the judge finds that the standards established under Subsection (1) and the conditions of
Subsection (2) have been met, there is a presumption that the test results are valid and further
foundation for introduction of the evidence is unnecessary.
None of the above were done in this case. Without a stipulation or the proper foundation
being raised the test results should never have been admitted into trial. Without the test results to
show the jury that Mr. Henline had a blood alcohol level above the legal limit of .08 it is highly
likely the jury would not have convicted him of driving under the influence.
However, as the trial attorney did not raise the issue below it can only be addressed here if
this Court finds that it was plain error for the court not to have addressed the issue or if the Court
finds that the trial attorney's actions were so ineffective that the case warrants reversal.
Obviously it was ineffective assistance of counsel for the defense attorney not to have
objected to the breath test results coming into court without the proper foundation. If the state
did not have the proper witnesses subpoenaed then it could not have ever put the test results
before the jury. There is nothing in the record to show that the state had subpoenaed the records
custodian for the intoxilizer machine. Without the records or proper witness the results of the test
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were inadmissible.
Current Utah cases that discuss ineffective assistance of counsel claims all begin their
analysis with the standard two part test of Strickland v. Washington. 466 U.S. 668 (1984) and
then apply the test to the individual facts of the case. The test requires that the defendant must
show: "(1) that counsel's performance was deficient below an objective standard of reasonable
professional judgment, and (2) counsel's performance prejudiced the defendant."
Here, Mr. Henline argues that trial counsel's failure to object to the admission of the
intoxilizer results on direct examination was deficient below the reasonable standard of
professional judgment in that it allowed the state to put on a more credible case than it otherwise
would have been able to do. Without the intoxilizer results there was no way to prove how
intoxicated Mr. Henline was. Nor would there have been a way to extrapolate back to when the
car got stuck in the mud to see how intoxicated he was at that time (T. 23-24). The state went
through a lengthy questioning of the officer about how drunk Mr. Henline was at the time the
officer tested him and how drunk that meant he was hours before when the car went off the road.
Without the intoxilizer results none of that would have been possible.
As set forth above, no other witness was there in court for the state. No records of the
calibration of the machine or its operation history were introduced into evidence. Clearly the state
was not prepared to put on the proper foundation for the machine test results. Therefore, the
only way the test results could have properly been presented into evidence was a stipulation by
defense counset-this was not done. The defense attorney should have objected to the evidence
coming into trial. As he did not his representation fell below the reasonable standard.. Moreover,
his failure to object prejudiced the defendant in that without the attorney's actions the test results
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would not have been admissible. The test results clearly fatally prejudiced Mr. Henline's case.
Even if this Court finds that the trial attorney was not ineffective, the trial Court clearly
should not have allowed the evidence into trial. There was no stipulation by counsel to the test
results and there was no proper foundation laid for the admissibility of the test results. This issue
was not preserved below and therefore analyzed pursuant to the plain error doctrine.
Most recently in State v. Chatelain,

P.3d

(Utah Ct. App. 2001), the rule was

reiterated, "To succeed on a claim of plain error, a defendant has the burden of showing (I) [a]n
error exists; (ii) the error should have been obvious to the trial court; and (iii) the error is
harmful.'". quoting State v. Dunn, 850 P.2d 1201,1208 (Utah 1993), See also State v. Helmick.
9 R3d 164 (Utah 2000).
First, an error was made as the test results were admitted into trial and used extensively
to extrapolate the intoxication level of Mr. Henline at the time of arrest and the time of the car
getting stuck in the mud; second, the error should have been obvious to the trial court as these
test results are only admissible if the attorneys stipulate or the calibration and records history of
the machine is entered into evidence as foundation; finally, the error was harmful, so that in the
absence of the error, a more favorable outcome was reasonably likely as without the results the
jury would have never known how drunk Mr. Henline really was.
The trial Court failed to properly exclude the test result on the basis that no proper
foundation was laid. In the event that this court determines that the issue is admissible it is
reviewed under the standard for the admissibility of evidence. Adnrissibility of evidence is a
question of law; thus, the Court of Appeals generally grants no deference to trial court's decision
on that issue, but reviews it for correctness. State v.Mckelson, 848 P.2d 677 (Utah App. 1992).
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In State v.Preece. 971 P.2d 1, 8 (Utah App. 1998). the defendant's conviction was overturned on
the basis of improper extrapolation of test results. It is vital that the test results be property
admitted into trial and that any extrapolation back 1o the time of the incident be properly done.
Here, if the very test was improperly admitted then no testimony or evidence about how
intoxicated Mr. Henline was at the time of the stop should have been admitted.
Such a clear error so fatally prejudiced the outcome of the case that without it Mr. Henline
would most likely not be convicted of the crime. For this reason he respectfully requests this
Court to vacate his conviction.
CONCLUSION
Mr. Henline respectfully requests that this Court vacate his conviction and immediately
release him from the Utah State Prison.
RESPECTFULLY SUBMITTED this J 2 > day'

[ORGE
for Appellant

MAILING CERTIFICATE
I hereby certify that I hand-delivered or mailed, first class postage prepaid, a true and
correct copy of the foregoing Brief to:
LAURA DUPAIX
ASSISTANT UTAH ATTORNEY GENERAL
CRIMINAL APPEALS DIVISION
P.O. BOX 140854
SALT LAKE CITY, UTAH $4114-0854
DATED THIS

[<>

DAY Of^AJ^r-

2002.
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ADDENDA

ADDENDUM A

Scott A. Broadhead- #6501
YOUNG & BROADHEAD
Attorney for Defendant
250 South Main Street
Tooele, Utah 84074
Telephone: 882-1618

? ltE0 B

IN THE THIRD CIRCUIT COURT
IN AND FOR TOOELE COUNTY, STATE OF UTAH

THE STATE OF UTAH,
Plaintiff and Appellant

NOTICE OF APPEAL

vs.

STEPHEN KORY HENLINE,
Defendant and Appellee.

Criminal No. 011300264

Notice is hereby given that Defendant and Appellant, by and through his attorney Scott
A. Broadhead, appeals to the Utah Court of Appeals the conviction entered on November 2,
2001 and the sentence entered in this matter on December 17, 2001. This appeal is taken from
the entire judgment.
DATED this J A day of January, 2002.

ScfoeA. BroadheaT
CERTIFICATE OF SERVICE
I hereby certify that I hand-delivered a copy of the foregoing to Gary K. Searle,
Deputy Tooele County Attorney, 47 South Main Street, Tooele, Utah 84074, this / ^ day of
January, 2002.

ADDENDUM B

FILED BY

Y"

THIRD DISTRICT COURT - TOOELE COURT
TOOELE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 011300264 FS

STEPHEN KORY HENLINE,
Defendant.

Judge:
Date:

DAVID S. YOUNG
December 17, 2001

PRESENT
Clerk:
taunah
Prosecutor: SEARLE, GARY K
Defendant
Defendant's Attorney(s): BROADHEAD, SCOTT
Agency: Adult Probation & Parole
DEFENDANT INFORMATION
Date of birth: April 27, 1957
Video
Tape Number:

2001-54

Tape C o u n t :

11:35

CHARGES

1. DRIVING UNDER THE INFLUENCE OF ALC/DRUGS - 3rd Degree Felony
Plea: Not Guilty - Disposition: 11/02/2001 Guilty
SENTENCE PRISON
Based on the defendant's conviction of DRIVING UNDER THE INFLUENCE
OF ALC/DRUGS a 3rd Degree Felony, the defendant is sentenced to an
indeterminate term of not to exceed five years in the Utah State
Prison.
COMMITMENT is to begin immediately.
To the TOOELE County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.
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Case No: 011300264
Date:
Dec 17, 2001

SENTENCE FINE
Charge # 1

Fine:
Suspended:
Surcharge:
Due:

Total Fine:
Total Suspended:
Total Surcharge:
Total Principal Due:

$1000.00
$0.00
$844.05
$1844.05
$1000.00
$0
$844.05
$1844.05
Plus Interest

SENTENCE TRUST NOTE
Recoupment re attorney fees in the amount of $750.00 is imposed.
Dated this

[Y day of

Q^^C^^yA^y

, 20 £>/.

IVID S.
District
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